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noted that indecency “cover[s] large amounts of 
nonpornographic material with serious educational 
or other value.” 521 U.S. at 877-78. Following the 
time-honored rule that government cannot reduce 
the adult population to reading or viewing “only 
what is fit for children,” Butler v. Michigan, 352 U.S. 
380, 383-84 (1957), the Court noted that there are 
less constitutionally burdensome ways to shield 
youngsters from material that may not be 
appropriate for them. 521 U.S. at 874-79. 
 Although Reno distinguished Pacifica, the 
Court’s condemnation of the indecency standard on 
grounds of both vagueness and overbreadth cannot 
be reconciled with the FCC’s broad-ranging and 
whimsically discretionary application of that 
standard to broadcasters over the past thirty years. 
The Commission’s use of the same indecency test 
that the Court condemned in Reno, Ashcroft II, and 
Williams cannot be squared with a constitutional 
reading of section 1464. 

B.  Broadcasting Is No Longer “Uniquely 
Pervasive” and “Uniquely Accessible 
to Children – The Characteristics That 
in Pacifica Were Said to Justify FCC 
Censorship of Constitutionally 
Protected Expression 

At the time of Pacifica, broadcasting was the 
only electronic mass medium; now, it is one of many, 
and indistinguishable to most viewers from cable 
television. Thus, the “uniquely pervasive” presence of 
broadcasting that this Court identified in Pacifica as 
the main rationale for subjecting this particular 
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medium to FCC censorship of nonobscene speech no 
longer exists. As the court of appeals recognized, “it 
is increasingly difficult to describe the broadcast 
media as uniquely pervasive and uniquely accessible 
to children.” Pet. App. 40a . 

To be sure, broadcasting remains pervasive, 
but no longer uniquely so, given that about 90% of 
the nation’s households receive all their TV 
programming through one, nonbroadcast distributor 
(usually either cable or satellite).20 This convergence 
of technology eliminates the justification for a 
government censorship system that is 
constitutionally off-limits for every other medium. 
E.g., Reno, 521 U.S. 844 (the Internet); Denver Area 
Ed. Telecommunications Consortium, 518 U.S. 727 
(public and leased access cable).  
 Underlying Pacifica was a history of lesser 
First Amendment protection for broadcasting.  
Government regulation was justified because of the 
limited capacity of the broadcast spectrum, and 
consequent scarcity of licenses.   Whatever one 
thinks of the scarcity rationale in the modern media 
world, there is surely a difference between structural 
                                                            
20 Satellite TV Penetration Up Significantly, 
CONSUMERAFFAIRS.COM, Aug. 18, 2005, 
www.consumeraffairs.com/news04/2005/jdpower_satellite.html 
(visited 11/6/06); see also Annual Assessment of the Status of 
Competition in the Market for the Delivery of Video 
Programming, 21 FCC Rcd 2503, 2506-07 (2006) (94.2 million 
out of a total of 109.6 million TV households receive all their 
video programming through an “MVPD” [multichannel video 
programming distributor] – either cable, satellite, or other 
nonbroadcast technology).   
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rules designed to promote more speech, see National 
Broadcasting Co. v. U.S., 319 U.S. 190 (1943) 
(approving FCC rules that curbed national networks’ 
market power by prohibiting them from dictating the 
programming of affiliated stations),and censorship 
rules based on broad, shifting, and culturally driven 
criteria such as “patent offensiveness.”  
 Moreover, as the court of appeals noted, 
technological developments since Pacifica make 
government control unnecessary in those instances 
where parents wish to shield their children from 
programming they consider inappropriate. Pet. App. 
41a. The FCC itself has recognized that v-chips and 
lockboxes are readily available blocking technologies. 
Saving Private Ryan, 20 FCC Rcd at 4508, nn. 8-9. 
Similarly, this Court, held that lockboxes and other 
technologies were less constitutionally burdensome 
ways of addressing parental concerns in striking 
down a time-channeling requirement for indecency 
on cable. Playboy, 529 U.S. at 809-15. The same 
reasoning applies here. Just as the courts have long 
recognized that section 1464 cannot be read literally 
to impose a total ban on nonobscene broadcast 
speech, but must include a safe harbor,21 so section 
1464 can no longer be read to permit a federal 
agency’s unbridled discretion to censor nonobscene 
speech that it considers “patently offensive.”  
 
                                                            
21 See Action for Children’s Television v. FCC, 932 F.2d 1504, 
1509-10 (.D.C. Cir. 1991) (“ACT II”); Action for Children’s 
Television v. FCC, 852 F.2d 1332, 1343 (D.C. Cir. 1988) (“ACT 
I”). 
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CONCLUSION 
 For the reasons stated herein, the judgment 
below should be affirmed.  
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STATEMENTS OF INTEREST 
The American Civil Liberties Union 

(ACLU) is a nationwide, nonprofit, nonpartisan 
organization that has defended free speech principles 
since its founding in 1920.  Of particular relevance 
here, the ALU has participated in many of the 
leading cases challenging the government’s efforts to 
restrict speech on the basis of “indecency,” including 
FCC v. Pacifica, 438 U.S 726 (1978), and Reno v. 
ACLU, 521 U.S. 844 (1997).  The New York Civil 
Liberties Union (NYCLU) is a statewide affiliate of 
the national ACLU. 

American Booksellers Foundation for 
Free Expression (ABFFE) is the bookseller’s voice 
in the fight against censorship.  Founded by the 
American Booksellers Association in 1990, ABFFE’s 
mission is to promote and protect the free exchange 
of ideas, particularly those contained in books, by 
opposing restrictions on the freedom of speech. 
 
         American Federation of Television and 
Radio Artists (AFTRA) is a national labor 
organization with a membership of over 70,000 
professionals working in the news, entertainment, 
advertising and sound recordings industries. 
AFTRA’s membership includes actors, news 
reporters, anchors, sportscasters, talk show hosts, 
announcers, disc jockeys, producers, writers and 
other on-air and off-air broadcast employees; royalty 
artists and background singers whose sound 
recordings are played on radio stations; and other 
performers on radio and broadcast TV. 

Directors Guild of America (DGA) 
represents approximately 13,400 directors and 
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members of the directorial team working in U.S. 
cities and abroad.  Their creative work is represented 
in feature film, television, commercials, 
documentaries, and news.  The DGA’s mission is to 
protect the economic and creative rights of directors 
and the directorial team. 

First Amendment Project (FAP) is a 
nonprofit organization dedicated to protecting and 
promoting freedom of information, expression, and 
petition.  Among FAP’s clients are several 
independent, nonprofit broadcast content-providers 
that are threatened by the ambiguities and 
inconsistencies in the FCC’s policies and whose 
ability to report on issues of local and national 
significance is thus compromised. 

Minnesota Public Radio (MPR) is a regional 
public radio network that serves some 650,000 
listeners each week across seven states on 37 public 
radio stations. In addition, as American Public 
Media (APM), it produces more nationally 
distributed news and documentary programming 
than any other station-based public radio 
organization, reaching some 15.5 million people 
around the world  per week.  
 National Alliance for Media Arts & 
Culture (NAMAC) is the national service 
organization for the media arts, providing leadership 
training and professional development, 
organizational capacity building support, and 
original research about the field. With more than 300 
member organizations serving an estimated 400,000 
film, video, audio, and digital creators, NAMAC has 
a strong interest in ensuring that language or 
gestures central to the meaning of film and audio 
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works remain intact and are not eliminated or 
altered when presented to the public.  

National Coalition Against Censorship 
(NCAC), founded in 1974, is an alliance of 50 
national nonprofit organizations, including religious, 
educational, professional, artistic, labor and civil 
rights groups united in the conviction that freedom of 
thought, inquiry and expression are indispensible to 
a healthy democracy.  The positions advocated by the 
NCAC in this brief do not necessarily reflect the 
positions of each of its participating organizations. 

National Federation of Community 
Broadcasters (NFCB) represents over 200 
community-oriented radio stations across the United 
States.  Community radio is committed to airing 
diverse, authentic voices and finds the current FCC 
indecency regulations inconsistent and overbroad.  
Since most community radio stations operate on 
small budgets, they can not afford the fines that can 
now be charged for an inadvertent broadcast of 
something that the Commission might decide is 
indecent or profane, which has a chilling effect on 
their editorial freedom and ability to serve their 
communities. 

PEN American Center (PEN) is an 
organization of over 2,900 novelists, poets, essayists, 
translators, playwrights, and editors.  As part of 
International PEN, it and its affiliated organizations 
are chartered to defend free and open communication 
within all nations and internationally.  American 
PEN has taken a leading role in attacking rules that 
limit freedom of expression in this country. 
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Washington Area Lawyers for the Arts is 
the largest provider of pro bono legal services and 
legal education on arts-related matters in the 
Washington, D.C., metropolitan area, annually 
serving hundreds of artists and artistic 
organizations.  Through the work of attorney 
volunteers who regularly counsel low-income artists, 
the organization has observed directly the chilling 
effects on artists' free expression rights caused by 
vague and overreaching government censorship. 

 
 
 
 
 
 




